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THE CHAIR:  Good morning.

MS. ARCI:  Good morning, Mr. Sandler.

THE CHAIR:  I think we are dealing with Ms. Natale's matter now.  Is that right?

MS. ARCI:  Yes, that is correct.

THE CHAIR:  All right.

MR. LAPOWICH:  Good morning, Mr. Sandler.

THE CHAIR:  Good morning, Mr. Lapowich.  Good morning, Mr. Hamilton.

MR. HAMILTON:  Good morning.

MR. LAPOWICH:  We appear on behalf of Ms. Natale.  Mr. Trudell apologizes.  He would have liked to have been here this morning, but he is either out of the country or actually on a plane as we speak.

THE CHAIR:  You have apologized for him a few times in a row now.  I am beginning to get a complex.

MR. LAPOWICH:  I am going to stop apologizing and let him do it himself.

THE CHAIR:  The reality is I am happy to have you here, so no apologies necessary.

MR. LAPOWICH:  It is always a pleasure to be here.  Thank you, sir.

THE CHAIR:  Ms. Arci.

MS. ARCI:  Good morning, Mr. Sandler.  The Law Society would like to set hearing dates today.  We understand from the Tribunal's Office that several dates are available; namely, June 13 to 17, September 12 to 16, September 19 to 21.

THE CHAIR:  What is your view as to the length of the likely hearing?

MS. ARCI:  This necessarily depends on whether or not the parties are going to have a partial Agreed Statement of Facts and if it is going to be necessary to call any witnesses.  We have exchanged a few versions of the Agreed Statement of Facts in the past, but it would now require some revisions based on developments in the last six months or so.

I know that Ms. Worley has written to Mr. Trudell in the past few weeks inquiring about whether Ms. Natale would like to make further representations and that there was still interest in negotiating Agreed Statement of Facts.  We haven't heard back from them on those issues as of yet.

So if Ms. Natale would like to make additional representations, then we would ask that perhaps a date be selected by which we could receive those.  On the other hand, if she does not wish to make further representations, then the Law Society is willing to provide a draft Agreed Statement of Facts to Mr. Trudell probably by mid‑May.

THE CHAIR:  All right.

MS. ARCI:  So that is sort of where we stand.  Of course, the matter is a contested hearing because we anticipate that at least a portion of it will be contested.  Then we ask that the hearing date be set contingent on the availability of the Law Society's witnesses, if it becomes necessary for the Law Society to call witnesses.

We obviously haven't canvassed their availability at this particular stage, but we are confident that we would be able to get enough witnesses to cover about two to three days of the hearing.  I think just to be on the safe side, we probably should set down five days.  That would be preferable.

THE CHAIR:  I think I am going to ask Mr. Lapowich the same question ‑‑ which is, as you know, I have been involved in the pre‑hearing or case management of this matter.  I contemplated that the parties are going to be coming back to me with a view to the issues that remain outstanding, or is it everyone's view that that won't happen?  I am trying to get some sense of that.  So maybe I will ask you that first, Mr. Lapowich, and what your position is on setting dates today.

MR. LAPOWICH:  Thank you, Mr. Sandler.  In relation to the first question that you posed for us, your continued involvement in terms of case managing, my friend and I have not discussed that as of yet.  My friend is correct, we have not yet responded.  We were advised of the unfortunate turn of the circumstances here in terms of the Law Society's position two weeks ago.  So I am not yet in a position in terms of instructions as to whether there will be a partial Agreed Statement of Facts.

Quite frankly, at this point in time, I don't see that your continued assistance, much as it has been appreciated up until today, will be required on a go‑forward basis.  I am certainly open to discussing that with my friend and ‑‑

THE CHAIR:  That is fine.  We don't have to decide that today.

MR. LAPOWICH:  ‑‑ notifying the Tribunal's Office if we think that that will be of some assistance, and try to schedule a further special pre‑hearing conference before yourself.

In relation to the later question with respect to setting dates, we are very concerned about the continuing prejudice to our client, that you are aware of through pre‑hearing conference matters that we have had on this matter.  We would like to set dates, at least target dates, I think as soon as possible.

My friend has indicated dates in June and that was communicated to us in writing.  We have not had a chance to get back to my friend in that regard.  Those dates are not available to our office.  Having said that, the September dates, in our respectful submission, are quite frankly, too far off.  I think what makes sense here is while we may continue to work towards a partial Agreed Statement of Facts, I think the safest thing to do here is assume this is going to be proceeding on a fully contested basis, and set aside a block of five days as soon as those might be available.

Given our schedule and obviously subject to my friend's availability, I would find out whether or not there are any dates and request, perhaps, Madam Clerk's assistance in relation to early July, specifically looking to the weeks of July 11 and 18.

THE CHAIR:  I had assumed from Ms. Arci that she had canvassed dates with the Tribunal's Office and that the dates that she is providing are the only dates that are available for five‑day blocks.  Is that right?

MS. ARCI:  That was my understanding from Ms. Worley, but perhaps the Tribunal's Office can confirm whether or not something has opened?

THE CHAIR:  Sure.  We can check right now.

THE CLERK:  With respect to the Lawyer Long Matters on July 11 to 15, there is only one day available.  With respect to the Lawyer Long Matters on July 25 to 29, there is also only one day available.  For the week or with respect to the Lawyer Long Matter dates of August 8 to 12, there are four days available.

THE CHAIR:  Sorry.  August...?

THE CLERK:  The 8th to 12th, Mr. Chair.

THE CHAIR:  Right.

THE CLERK:  August 22 to 26, there are sufficient days available to accommodate this hearing.

THE CHAIR:  So you can set four days from August 8 to 12 and from August 22 to 26?

MR. LAPOWICH:  My concern in relation to those dates is that doesn't work for our office.  Mr. Trudell will be gone for the month of August.  In relation to setting earliest available dates, I am in your hands, Mr. Sandler.  I am really loath to have the matter slip into September.  I know we are going to be ‑‑

THE CHAIR:  I am just not sure I see the alternative because there is ‑‑

MR. LAPOWICH:  I know.  The other thing I raise now, I apologize, not to interrupt ‑‑

THE CHAIR:  No.  That is fine.

MR. LAPOWICH:  We have put my friend on notice that we may very well be bringing a stay application in advance.  I am wondering whether it might make sense that a day or so be set aside on those July weeks for the purpose of that.  We can then schedule further dates even with a seized Panel or on the hearing, proper dates in September.

THE CHAIR:  Does the nature of the stay motion that you might bring have to be brought before the seized Hearing Panel, because if it does, then that raises its own issues, obviously.

I mean we are also into a kind of different period here in a sense because we are assigning dates knowing that the composition of the bench is about to change as well.  So I have even more limited flexibility then I might otherwise have.

MR. LAPOWICH:  We are in an unfortunate circumstance in that regard right now.  Obviously, you are aware of our concerns about the timeliness and moving this matter forward now.

THE CHAIR:  Well, let me ask you that question though:  On a stay application that you are contemplating, would that be brought ‑‑ I mean most of them would have to be brought before the seized Panel, in any event, I would think.

MR. LAPOWICH:  I mean that is an issue we have be struggling with, quite frankly, in preparing for today.  I am not sure that it does need to be before the Panel that would be seized with the hearing on the merits.

THE CHAIR:  And I will tell you the other issue, and that is that if you are bringing an application, and I am not ‑‑ you know, I don't know either based upon my involvement at the pre‑hearing or today, the precise nature of a stay application that you might bring, but if it has to do with anything that involves kind of a detailed matrix of what the facts have been and the development of the facts, then that may be one of those kinds of stay motions where the Hearing Panel would have to hear the evidence first and then decide whether the stay should be granted.  I mean that is often the case where a stay application is brought, where the facts that were relied upon in support of the stay are interwoven with the facts on the merits.

MR. LAPOWICH:  Right.

THE CHAIR:  Ms. Arci looks like she is dying to tell me something, so I will let her do that.

MS. ARCI:  Perhaps just to assist, the Ontario Regulation 167 provides that stay motions are to be heard by the same three‑membered Panel that will be hearing the merits of the proceeding.  So it would be our submission that the same Panel that hears the stay motion will also be hearing the merits or vice versa.

THE CHAIR:  That is sort of the difficulty that I contemplate you are having.

MR. LAPOWICH:  No, I understand.  That was the difficulty that we had contemplated heading into this.  I guess the difficulty, again, hearing from Madam Clerk, is it looks like there is very limited time in those two weeks.  Otherwise, my suggestion would be that we don't necessarily need to do this in a block of five days.  For an entire week we might be able to split it up into two weeks, although it seems that there is only ‑‑

THE CHAIR:  I don't think it would advance your position to do it a day at a time.  I don't think that would assist you and I don't think ‑‑

MR. LAPOWICH:  I agree.

THE CHAIR:  ‑‑  ultimately, it would assist the Hearing Panel.  It would also raise issues about the Hearing Panel which is seized, and having to address its composition, which would normally change from these various hearing dates to hearing dates.

MR. LAPOWICH:  Right.

THE CHAIR:  It sounds to me like maybe the approach to take is to set aside a body of time in September, recognizing that at present, that appears to be the only practical time.  Then maybe if we can identify who the Hearing Panel is fairly early in the process, and the parties wanted to arrange a conference call with that Hearing Panel to see whether the Hearing Panel is predisposed to find some dates earlier than September to hear a stay application, then that would be the way to deal with it I would think.

MR. LAPOWICH:  I agree, Mr. Sandler.  I think that probably is the best thing to do for the purposes of this morning, is to set target dates in early September.  Then on a go‑forward basis if there is any way that we could move it up and move it forward, then we will endeavour to do so.

THE CHAIR:  All right.  So I gather that both parties are available during the week of September 12 to 16?

MR. LAPOWICH:  We are available.

MS. ARCI:  Yes, the Law Society is available.

THE CLERK:  There are five days available that week.

THE CHAIR:  All right.  Well I think we should set it for the full five days.  I guess the question is:  I am not inclined to set it for more than the five days right now, but I do think that in the event that the parties are of the view that more than five days are really going to be needed for this ‑‑ I must confess, I don't really see that as this kind of case.  I actually think that the issues will end up being fairly narrow, but I have been wrong many times before, so I guess we will see.  So unless anyone wants to urge upon me to set more than five days today, I think I am inclined to set a five‑day hearing right now.

MR. LAPOWICH:  I would agree.

MS. ARCI:  I would agree as well.  Thank you.

THE CHAIR:  All right.  So in the circumstances, we will set September 12 to 16 for this hearing to take place.  I will advise the Chair of the Hearing Panel that it may well be that the parties will wish to canvass with that Hearing Panel the possibility of some time, a day or two, being set aside in advance of September 12 to address a stay motion.  But I will leave that to the parties to discuss and to address with the Tribunal's Office, should you be so inclined.

I would also just indicate that I certainly will remain available to conduct a further pre‑hearing conference in the event that either or both of you think that that would be of assistance.  All right?

MR. LAPOWICH:  Thank you, Mr. Sandler.

MS. ARCI:  Thank you very much, Mr. Sandler.  In fact, the Law Society was going to ask if you would continue to case manage this just up until the hearing?

THE CHAIR:  Yes.

MS. ARCI:  Thank you.

THE CHAIR:  I am happy to do that.  All right.  Anything else that I have to deal with in connection to Ms. Natale's matter?

MR. LAPOWICH:  I am glad to hear my friend's last comment.  The only thing that I normally wouldn't ask for, but given the history of this matter, I think the Notice of Application being issued in 2009, and given the fact that we have already missed some hearing dates ‑‑ and without going through the history of this matter ‑‑ I am wondering if this is an appropriate matter to have marked "peremptory" on the parties to proceed that week?

THE CHAIR:  I don't have any difficulty with it.  Ms. Arci?

MS. ARCI:  No, I don't anticipate any difficulty.

THE CHAIR:  I am content that it be marked "peremptory" on both parties to proceed on September 12.  All right?

MR. LAPOWICH:  Thank you.

MS. ARCI:  Thank you.

THE CHAIR:  I am going to fill out my endorsement, but you don't have to wait for that.  So you are certainly excused, unless there is anything else that we have to deal with in Ms. Natale's matter?

MR. LAPOWICH:  No, thank you.  And just to clarify, because we have set hearing dates, there used to be a form, I think, that we actually needed to sign.

THE CLERK:  The Natale matter is an old rules matter.  My understanding is that there are no hearing forms.

MR. LAPOWICH:  So those forms don't apply.  Excellent.  So with leave, we will be excused, if you don't mind?

THE CHAIR:  Thank you.

MR. LAPOWICH:  Thank you.

MS. ARCI:  Thank you.

MR. HAMILTON:  Thank you.

‑‑‑ Whereupon the proceedings concluded

    at 10:28 a.m.
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